TOA AN NHAN DAN CONG HOA XA HQI CHU NGHIA VIET NAM
TINH HUNG YEN Doc 1ap - Tw do - Hanh phiic

Ban 4n s6: 01/2022/KDTM-PT
Ngay: 30 — 3 —2022.

V/v tranh chap hop dong mua
ban hang hoa.

NHAN DANH
NUGC CONG HOA XA HOI CHU NGHIA VIET NAM

TOA AN NHAN DAN TINH HUNG YEN

- Thanh phin Hpi dong xét xiv phiic thim gom cé:

Tham phan - Chu toa phién toa: Ong Nguyén Tuan Hung.

Céc tham phan: Ong Nguyén Duy Phuong va 6ng Vii Thanh Long.

- Thu ky phién toa: Ba Nguyén Thi Huong - Thu ky Toa 4n nhan dan tinh
Hung Yén.

- Dqi di¢n Vién kiém sdt nhén dan tinh Hung Yén: Ba Nguyén Thi Anh -
Kiém sat vién tham gia phién toa.

Ngay 30 thang 3 nam 2022, tai try s6 Toa an nhan dén tinh Hung Yén x¢ét
xu phic tham cong khai vu an kinh doanh thuong mai thy 1y s6 07/2022/TLPT-
KDTM ngay 21 thang 12 nam 2021 vé viéc: “Tranh chap hgp dong mua ban
hang hoa”.

Do ban an kinh doanh thuong mai so thim s6 01/2021/KDTM-ST ngay 21
thang 10 nam 2021 ctia Toa an nhan dan huyén Phu Cur bi khéng céo.

Theo quyét dinh dua vu an ra xét xtr s6 01/2022/QP-PT ngay 11 thang 02
nam 2022, gitra:

1. Nguyén don: Cong ty cd phan A.

bia chi: Thon Kha Duy, xa Poan Pao, huyén Phu Ctr, tinh Hung Yén.

~ Nguoi dai dién theo phap ludt: Ba Nguyén Thi D - Chic vu: Tong gidm
doc Cong ty co phan A.

bia chi: Thon Kha Duy, xa Poan DPao, huy¢n Phu Cur, tinh Hung Yén.

Nguoi dai dién theo uy quyén: Ba Pham "I:hi D1, sinh nam 1983 - Churc vu:
Trudng phong ban hang nguyén li¢u cong ty cd phan A; c6 mat.

bia chi: Thon Pai Duy, xa Poan Pao, huyén Phu Ctr, tinh Hung Yén.

(Vin ban uy quyén sé 1141/A-UQ ngay 09/9/2021).

Nguoi bao vé quyén va loi ich hop phap cho nguyén don:



~ Luat su Nham Thi L1-Van phong Luat su Hoang Phat-Doan luat su thanh
pho Ha Noi; c6 mat.

2. Bi don: Cong ty trach nhi€ém hitu han thirc an chan nudi B.

Dia chi tru s¢ chinh: S6 13 Ly Qudc Bao, phudng Nhi Chau, thanh phd Hai
Duong, tinh Hai Duong.

Pja chi san xuit: Cum cong nghiép An Pong, xi An Lam, huyén Nam
Sach, tinh Hai Duong.

Nguoi dai dién theo phap luét: Ong Quach Pai L, sinh naim 1962 - Chirc vu:
Giam doc Cong ty trach nhiém hitu han thirc an chan nuéi B.

Dja chi: S6 13 Ly Qudc Bao, phuong Nhi Chau, thanh ph Hai Duong, tinh
Hai Duong.

Nguoi dai dién theo uy quyén: Ba Nguyén Thij T, sinh nim 1962; ¢ mit.

Dja chi: S6 13 Thi Sach, phuong Quang Trung, thanh phd Hai Duong, tinh
Hai Duong.

(Vin ban uy quyén ngay 19/7/2021).

3. Nguoi lam chung:

- Ba Nguyén Thi Thuy C, sinh nam 1963; vang mit.

La nhén vién Cong ty trach nhiém hiru han thirc an chdn nuéi B-Ba C 1a vg
ong L.

Dia chi: S6 13 Ly Qudc Béo, phudng Nhi Chau, thanh phé Hai Duong, tinh
Hai Duong.

- Ba Nguyén Thi L2, sinh nim 1988; c6 mit.

La nhan vién phong ban hang nguyén liéu Cong ty c¢d phan A.

Dia chi: Khu canh dong Quan, Doi 3, thon Di Ché, xa Di Ché, huyén Tién
L, tinh Hung Yén.

4. Nguoi khang cao: Cong ty trdch nhi€ém hitu han thirc an chan nudi B.

Dia chi tru sé chinh: S6 13 Ly Qudc Bao, phudng Nhi Chau, thanh phd Hai
Duong, tinh Hai Duong.

NOI DUNG VU AN:

Theo don khai kién va qua trinh t6 tung, nguyén don trinh bay:

Theo hop dong mua ban hang hoa s6 14503/2020/A-PG ngay 31/3/2020
gitta Cong ty c0 phan A (sau déy viet tat la A) va Cong ty trach nhiém hiru han
thirc an chan nudi B (sau day vict tat 1a B) thi, A ban cho B s0 luong hang hoa la
500.000 kg ngd hat Nam My voi don gia la 5.550 dong/kg, tong gia tri hop dong
1a 2.775.000.000 dong. Giao hang tai kho cia B & dia chi cum cong nghi¢p An

Pong, xa An Lam, huyén Nam Séch, tinh Hai Duong. Thoi gian giao hang la
trong thang 7/2020. Hop déng quy dinh rd trong thoi gian giao hang néu B



mudn tri hodn nhin hang thi phai thong béao trudc cho A 05 ngay va phai duge A
déng y. Néu B tri hoan viée nhan hang khong dugc su chép thuan cua A hoac da
qua ngay tri hoan nhan hang ma B khong nhén hang thi A c6 quyén don phuong
cham dut Hop dong va yéu cau B boi thuong toan bo thiét hai. Ngoai ra Hop
dong con thoa thuin vé tién dit coc, vé phat vi pham Hop ddng va cac thoa
thuan khac nhu di giao két trong hop dong.

Ngay 03/4/2020, B da chuyén khoan cho A sé tién 145.000.000 dong tién
dat coc theo hop déng, sb tién dat coc nay la tién dé dam béo nghia vu nhan
hang cta B. Pugc coi 1a tién tra trudc khi hai bén thuc hién dung, day du hop
dong va s& duoc dbi trir vao vao khoan tién thanh toan 16 hang cudi ciung cia
hop déng.

Pén thoi han giao hang cho B, ngay 06/7/2020, A c¢6 cong vin s6 95/CV-
BHNL vé viéc Thong bao ké hoach giao hang hoa theo hop doéng cho B va giri
cho B, theo Thong bao nay A s€ giao toan bd 500.000 kg ngdb Nam My nhu hop
dong cho B vao ngay 12/7/2020 va ngay 18/7/2020.

Ngay 08/7/2020, ba Pham Thi D1 - Truong phong ban hang nguyén li¢u
cua A dién thoai thong bao va nhic B thuc hién nhan hang theo thoi gian da néu
trong Thong bao s6 95 ngay 06/7/2020 ciia A. Phia B, ba Nguyén Thi Thuy C 1a
vo ong Quéach Pai L di tra 1oi 1a khong nhan hang va hay bo hop doéng ngay
31/3/2020 véi A, 1y do ba C trinh bay 1a do san luong ciia B syt giam va hang
ctia B ton nhiéu khong ban dugc. Sau khi ba C thong bao nhu vy, A c¢6 Thong
bao s6 96/CV-BHNL ngay 08/7/2020 giri cho B, ndi dung thong bao cua A 1a
phan ddi viéc don phuong hity bo hop ddng cia B, yéu cau B thuc hién hop
dong, nhan hang dong thoi cling néu néu B don phuong huy bo hop dong, khong
nhan hang thi A s& ap dung céc ché tai nhu da thoa thuan trong hop dong voi B.
Ciing trong Thong bao nay, A di thong bao cho B biét A s& c6 quyén ban
500.00 kg ngd hat Nam My ma A da nhap cho bén thi ba vao bat ky thoi diém
nao sau khi B thong bao hily bo hop dong véi A. Thong bao nay ciing dé nghi B
phai tra 101 bang van ban cic ndi dung A di néu trong thong bao sd 96 cho A
trudc ngay 11/7/2020. B khong c6 phan hdi gi dbi v6i Thong bao sb 96/CV-
BHNL ngay 08/7/2020 cua A. Do B khong c6 phan hdi gi nén ngay 15/7/2020,
A ¢6 Vin ban sé 101/CV-BHNL noi dung, A théng bao cho B biét A s& ban
hang hoa 1a 500.000 kg ng6 hat Nam My theo hop dong cho bén thir ba dé giam
thiéu thiét hai va yéu cau B gip A dé thu’orng lugng, giai quyét tranh chip trong
ngay 17/7/2020 nhung B ciing khong c6 ¥ kién phan hoi gi v6i van ban nay cia
A.

Do B khong thyc hién hop dong, khong co y kién phan hoi, khong nhan
hang theo hgp dong nén dé giam thiéu thiét hai, A di ban sd hang 500.000 kg
ng6 hat Nam My cho hai cong ty la Cong ty TNHH sirc khoe vang va Cong ty
o phan thtc dn Hoa Ky thé hién nhu hop dong va cac chimg tir A dé cung cap
theo don khoi kién cho Toa an. Thoi diém A ban sé ngd nay cho cac bén th ba
1a sau ngay 11/7/2020. Thoi diém A ban hang cho bén thir ba gia hang ngd Nam
M$ ma A ban da xudng gia, hang do A phai nhap khau nén phai giai phong hang



dé giam thiéu thiét hai vé& chét luong, chi phi luu kho bai nén A d3 ban gia nhu
trong hop dong voi bén tht ba dé giam thiéu thiét hai. SO tién thiét hai 1a khoan
loi 18 ra A duoc huong do phai ban hang dé giam thiéu thiét hai vé gia la
362.000.000 dong.

Ngay 25/9/2020, A c6 Cong véan s 147/A-BHNL giri B, noi dung thong
bao cho B biét A s€ khai kién B tai TAND huyén Phu Cir, tinh Hung Yén.

Ly do A trao d6i v6i ba C 1a do ba C 1a vo ong L 1a giam ddc B, ba C 1a
ngudi cta cong ty B, cac hop doéng trudc diy cho dén hop dong
s614503/2020/A-PG ngay 31/3/2020, A déu lam viéc, trao ddi, thuc hién hop
déng voi B thong qua ba C va B khong phan d6i gi. Tai hop dong sd
14503/2020/A-PG ngay 31/3/2020, tir thoi diém ba C thong bao don phuong
huy b6 hop ddng cho dén nay B ciing khong c6 thong bao nao vé thue hién hop
dong, khong co y kién phan hdi gi voi cac thong bao cua A. Yéu cau phan t6 cla
B ciing thé hién 1a éng L d3 biét viéc ba C thong bao huy bo hop déng voi A
nhung 6ng L khong c6 y kién gi, B cling yéu cau Toa an tuyén huy bo hop dong
sO 14503/2020/A-PG ngay 31/3/2020. Vi vay A xac dinh B da vi pham hop
d6ng mua ban hang héa voi A.

Do B don phuong huy bo Hop ddng v4i A trai phap luat, gy thiét hai cho
A nén A khéi kién B v6i cac yéu cau nhu sau:

1. Yéu cau Tda an tuyén bd huy bo toan bd Hop dér}g mua ban hang hoa s6
14503/2020/A-PG ngay 31/3/2020 gitta Cong ty c6 phan A va Cong ty trach
nhiém hiru han thirc an chan nuoi B.

2. Yéu cz‘?}u B phai bdi thudng khoan loi truc tiép 18 ra A duoc hudng 13
362.000.000 dong.

3. Phat vi pham hop dong theo Diél:. 5 ctia hop dong véi gia tri 8% tong gia
tri cua hop dong 1a 222.000.000 dong chan.

Tong sd tién A yéu cau B phai bdi thudng 1a: 584.000.000 dong chin.

Yéu ciu Toa 4n doi trir so tién ddt coc 1a 145.000.000 dong cia B da
chuyén cho A vao s6 tién B phai boi thuong cho A. S6 tién con lai B phai boi
thuong cho A la 584.000.000 dong — 145.000.000 dong = 439.000.000 dong
chan.

‘ Vé yéu cau phan t6 cua B, A c6 quan diém: A khong chip nhén hoan tra sO
tién 145.000.000 dong tién B da dat coc cho A vi B vi pham hop dong va A da
yéu cau Toa an doi trir sO tién nay vao so tién A yéu cau B phai boi thuong cho
A.

Bi don va ba Nguyén Thi Thuy C trinh bay:

A va B dd c6 quan hé mua ban hang héa nhiéu lan trudc day véi nhau
nhung khong c6 tranh chip gi. Thong thuong khi hai bén ky hop dong xong thi
B giao cho bd phén ké toan thuc hién hop dong, trong qua trinh thyc hién néu c6
vuéng mac hoic phat sinh thi nhan vién phai bao cdo ngay voi Giam dbc cong
ty 1a ong L dé giai quyét.



Theo hop dong mua ban hang hoa sé 14503/2020/A-PG ngay 31/3/2020
gitta A va B thi A ban cho B sb luong hang héa 1a 500.000 kg ngd hat Nam My
v6i don gia 13 5.550 dong/kg, tong gia tri hop dong 1a 2.775.000.000 dong. Giao
hang tai kho cua B ¢ dia chi Cum cong nghi€p An Dé)ng, xa An Lam, huyén
Nam Sach, tinh Hai Duong. Thoi gian giao hang 1a trong thang 7/2020. Hop
dong quy dinh rd thoi gian giao hang, thoi gian tri hodn nhan hang. Ngoai ra
Hop dong con thoa thudn vé tién dit coc, vé phat vi pham Hop dong va cac thoa
thuan khac nhu di giao két trong hop dong. Sau khi hop dong duoc ky ket B
giao cho Ké toan cua cong ty 1a chi Hoa va ba Nguyen Thi Thuy C truc tiép trao
d6i v6i A trong qua trinh thyc hién hgp doéng néu c6 gi phai bao céo ngay voi
Giam déc.

Qua trinh thyc hién hop dong, ngay 03/4/2020, B di chuyén khoan cho A
sd tién 145.000.000 ddng tién dit coc theo hop dong, sb tién dit coc nay 1a tién
dé d¢am bao thuc hién hop dong va 1a tién tra trude khi hai bén thuc hién dung,
day du hop dong va s& dugc ddi trir vao vao khoan tién thanh toan 16 hang cudi
cung ctia hop dong.

Trudc ngay 06/7/2020, A va B c6 trao doi truc tiép v6i nhau bang dién
thoai, phia B truc tiép 1a chi Hoa va ba Nguyén Thi Thuy C, trong trao doi nay
A thong bao cho B vé ké hoach giao hang cuia A theo lich trinh hang cia A da
vé va dé nghi B chuan bj nhan hang. Do thoi gian nay B chua thé chuan bj dugc
tai chinh vi theo Hop ddng thi B phai tra tién trudc khi nhan hang nén ba C ¢6
thong bao véi A 1a 1ui ké hoach giao hang lai & B sap xép nhan hang sau nhung
A khong nhat tri.

Ngay 06/7/2020, A ¢6 cong vin s 95/CV-BHNL vé viéc Thong bao giao
hang cho B va gui cho B, theo Thong bao nay A s€ giao toan bo 500.000 kg ng6
Nam M§ nhu hop dong cho B vao ngay 12/7/2020 va ngay 18/7/2020. B ¢6
thong tin lai qua dién thoai ctia nhan vién dugc giao thuc hién hop déng 1a lui
thoi gian lai dé B sap xép duoc tai chinh s& nhan hang trong thang 7/2020, B
khong Thong bao hay tuyén b 1a cham dit hop dong hay hiy béo Hop dong nhur
A néu. Sau d6, A lai tiép tuc c6 Thong bao sé6 96/CV-BHNL ngay 8/7/2020 ,
Thong bao s6 101/CV- BHNL ngay 15/7/2020. Hai Thong bao nay, A da thong
bao cho B biét A s& co quyén ban 500.000 kg ngd hat Nam My ma A da nhap
cho bén thir ba vao bat ky thoi dlem nao dé giam thiéu thiét hai va yéu cau B
gip A dé thuong lugng, giai quyet tranh chdp trong ngay 17/7/2020. Do A
khong dam phan tiép ma da lién tiép ra cac Thong bao cao bugc B don phuong
hay bo hop dong, A ndm loi thé da nhan dugc tién dit coc ciia B nén B khong co
thong bao hay phan hoi gi voi A dbi véi Thong bao sd 96 ngay 08/7/2020. Tir
khi hét thdi han thuc hién hop déng mua ban hang hoa sé 14503/2020/A-PG
ngdy 31/3/2020, B ciing khong trao d6i gi vé& viéc cham dut hay hiy bo hop
dé)ng vi theo B, béng cac Thong bao s6 95, 96, 101 nhu néu trén, A da don
phuong hay bo hop ddng véi B rdi. Thang 9/2020, A thong bao cho B biét A s&
khoi kién B.



V& yéu cau khdi kién cua A, B c6 quan diém: B khong don phuong huy bo

hop dong, thé hién bang viéc B da dit coc hop déng, trong cac cudc dién thoai

cua B cho A chua khi nao B tuyén bd hity bo hop dong. Trong hop dong A loi

thé hon B 1a B phai tra tién trudc khi nhan hang nhung B van chap nhan giao két

hop ddng. Ly do B xin lii ngay lai theo ké hoach giao hang ctia A 13 do thoi
gian ndy B chua thé thyc hién thanh toan ngay cho A nhu hop ddng dugc.

Tai diém 2.4 cta Piéu 2 Hop dong sO 14503 ngay 31/3/2020 gitra A va B
quy dinh: Trong thoi gian giao hang, néu B mudn tri hodn nhan hang thi phai
thong bao bang vin ban cho A biét truéc nim ngdy va duoc sy chip thuan cia A,
s6 1an B tri hodn nhan hang tdi da khong qua hai 1an, mdi 1an khong qua nam
ngay, ké tir ngay duoc bén A chap thuin.

Thoi han giao hang theo hop ddng 1a trong thang 7 nim 2020, ngay
06/7/2020, A c6 ké hoach giao hang thong bao cho B nhung théng bao niy &
muc tiéu dé cua Thong bao nay lai ghi giao hang theo Hop dong s6 4105 chi
khong phai hop dong s6 14503 ngay 31/3/2020 giita A va B.

Sau d6 A lai tiép tuc c6 Thong béo ngay 08/7/2020, trong Thong bao nay A
d3 cho rang B vi pham hop dong, dong thoi théng bao s& ban hang cho bén thir
ba trong khi B chua c6 thong bao bang van ban vé viéc tri hodn nhan hang voi A
thi bang thong bao s6 96 ngay 08/7/2020, B cho rang A di don phuong chim
dirt hop dong véi B. Ciing theo thoa thuan trong hop dong va chinh cac Thong
bao cua A thi B nhan hang trong thang 7/2020 va theo Thong bdo 95 ngay
06/7/2020 thi A giao hang cho B vao ngay 12/7/2020 va 18/7/2020, nhung chua
hét thoi han nay thi ngdy 09/7/2020 va ngay 11/7/2020 A di di ban toan bo sb
hang 500.000 kg ngd hat Nam My cho bén thir ba.

V6i cac can ct nhu vy, B cho ring A da don phuong cham dut hop déng
trai phap luat nén B cling nhat tri hiy hop dong mua ban hang hoéa so
14503/2020/A-PG ngay 31/3/2020 gitra A va B.

B khong chap nhan toan bo yéu cau ctia A vé phat 8% gia tri hop dong va
boi thuong thi¢t hai nhu A yéu cau.

B cho ring A di don  phuong huy bo, cham dut hop dong trai phap luat nhu
cac noi dung B da trinh bay & trén nén B yéu cau phan to yéu cau A phai tra lai
s tién dit coc 1a 145.000.000 dong. B khong yéu cau tién 13i cua sb tién nay.

Ba Nguyén Thi L trinh bay: Ba 1a nguoi dugc A giao thyc hién Hop dong
mua ban hang hoa sé 14503/2020/A-PG ngay 31/3/2020 giita A va B, phia B 1a
ba Nguyén Thi Thuy C, ba L di Thong bao ké hoach giao hang, cac cong van 95,
96, 101ctia A déu da duoc guri cho B bang tin nhin qua Zalo, qua email dén Zalo
cua ba C, emai: phugiahd@gmail.com va duong buu dién nhung B khong c6
thong bao hay phan hoi gi.

Tai ban 4n Kinh doanh thuong mai so thim sb 01/2021/KDTM-ST ngay 21
thang 10 nam 2021, Toa an nhan dan huy¢n Phu Cur da quyét dinh:



mailto:phugiahd@gmail.com

Ap dung quy dinh tai cac diéu 292, 297, 299, 300, 301, 302, 303, 304, 305,
307,312, 314, 315, 318 va 319 cua Luét thuong mai; Diéu 357, 468 cua By luét
dér} sy nam 2015; Biél:l 147 cua Bo luat t0 tung dan su; Bi@:u 3, 6, khoan 2, 5
bi€u 26 cua Nghi quyét s6 326/2016/NQ-UBTVQHI14 cua Uy ban Thuong vu
Quoc hoi.

Xr:

1. Chap nhén yéu cau khoi kién ctia Cong ty c6 phan A ddi v6i Cong ty
trach nhiém hitu han thirc an chan nu6i B.

Chép nhan yéu cau phan td doi lai s6 tién dit coc cua Cong ty trach nhi¢ém
hiru han thirc an chan nu6i B doéi vai Cong ty cd phan A.

Huy b6 toan bd hop dong mua ban hang hoa s6 14503/2020/A-PG ngay
31/3/2020 gitra Cong ty c6 phan A doi voi Cong ty trach nhi€ém hitu han thic an
chan nuéi B.

‘Bugc Cong ty trach nhiém hiru han thirc dn chén nudi B phai tra cho Cong
ty cd phan A sb tién loi truc tlep 1a 362.000.000 ddng, tién phat vi pham hop
dong 1a 222.000.000 déng. Toéng sd tién Cong ty trach nhiém hitu han thirc dn
chan nudi B phai tra cho Cong ty c6 phan A 1a 584.000.000 dong.

Bugc Cong ty c¢b phan A phai tra cho Cong ty trach nhiém hitu han thirc an
chan nudi B so tién dat coc 1a 145.000.000 dong, nhung s¢ doi trir vao 80 tién
Cong ty trach nhiém hiru han thirc an chan nudi B phai trd cho Cong ty c6 phan
A.

2. Bq@c Qéng ty trgich nhiém htru han thﬁc an chan nuoi B con phai tra cho
Cong ty ¢0 phan A so tién l1a: 439.000.000 dong.

Ngoai ra ban an con tuyén vé 13i suat cham thi hanh, 4n phi va quyén khang
cdo theo quy dinh cua phap luat.

Khong dong ¥ voi ban an so tham, ngdy 02 thang 11 nim 2021, bi don la
C,cA)ng ty trégh nhiém hljl'll han thl'r,c éq chan nuoi B khang cdo, yéu cau Toa an
cap phuc tham giai quyét nhitng van dé sau:

1. V& phat hop dong: Xéc dinh 18i cia Cong ty A trong vi¢c thyc hién hop

dong voi Cong ty B khi ban thao hang hoa trudce thoi diém giao hang ghi trong
hop dong dé tinh lai tién phat hop dong ma mdi bén phai chiu.

2. Thiét hai thuc t&: Xac dinh lai mac thiét hai thyc té khi Cong ty A ban
hang cho Cong ty Strc khoe vang tai cang Cai Lan — Quang Ninh va tinh lai thiét
hai thuc t€ ma moi bén phai chiu ca 2 hop dong theo 161 timg bén.

Tai phién toa phtic tham:

Nguoi dai dién Cong ty A dé nghi Hoi dong xét xir phuc thim giir nguyén
ban an so tham.

_ Nguoi dai dién cho bi don gilr nguyén yéu cau khang cdo, d& nghi Hoi
dong xét xtr phtic tham xéac dinh 161 ctia A va B 1a 50/50 va tinh lai gid ng6 tru di



phi van chuyén trong gia ban. B khong yéu cau dinh gia lai gia ngd tai thoi diém
A ban ngo.

Pai dién Vién kiém sat nhan dan tinh Hung Yén phat biéu y kién:

- Vé thu tuc tc*),tung: Tham phan va Hoi dong xét xtr da thuc hién dung quy
dinh cua Bo lu;it T6 tung dan su, xac djnh dung tu 9é1ch cua nhitng nguoi tham
gia t0 tung. P61 voi nguoi tham gia to tung da chap hanh dung quy dinh cta
phép luat.

- V& noi dung: Sau khi phan tich, danh gia cac tai li€u, ching cu, 161 trinh
bay cua cac dwong sy, d& nghi Hoi dong xét xtr phiic tham ap dung khoan 1
Diéu 308 Bo luat TS tung dan sy ndm 2015 khong chip nhan khang cdo cua bi
don, gilt nguyén ban an so tham.

NHAN PINH CUA HOI PONG XET XU

Trén co s ndi dung vu an, cin clr vao cac tai lidu, ching cir c6 trong hd so
vu an da dugc tranh tung tai phién toa, nghe quan diém trinh bay cua cac bén
duong su, quan diém cua Kiém sat vién. Hoi dong xét xir nhan dinh nhu sau:

[l]qu t6 tung: Bi don khang céo va ndp bién lai thu tién tam tng an phi
phuc thdm trong thoi han quy dinh cta phap luat, nén khang cao cua bi don
duoc cap phuc tham xem xét.

[2] Xét yéu cau khai kién cua nguyén don, yéu cau phan t6 va khang co
cua bi don, Hoi dong xét xur nhan dinh:

* Po1 voi yéu cau cua nguyén don:

Theo hop déng mua ban hang héa sé 14503/2020/A-PG ngay 31/3/2020 thi
hai bén da xac dinh r6 hang hoa, gia hang hoa, thoi gian giao hang, dia diém
giao hang va cac ndi1 dung khéc lién quan nhu dat coc, thoi han khiéu nai, giai
quyét tranh chip. Sau khi hop dong duoc ky két, hai bén déu da giao cho cac bd
phan ctia minh dé thuc hién hop dong theo cach thic da thyc hién cac giao dich
trudc day gitra hai bén. Trudce khi giao hang, A da thong bao cho B vé thoi gian,
ké hoach giao hang. Ngay 06/7/2020, A c6 cong vin s6 95/CV-BHNL, theo
Thong bao nay A sé& giao toan b 500.000 kg ngd Nam My nhu hop dong cho B
vao ngay 12/7/2020 va ngay 18/7/2020.

Ngay 8/7/2020, A tiép tuc c6 Thong bao sb 96/CV-BHNL, thong bao cho B
biét A s& c6 quyén ban 500.000 kg ngd hat Nam My ma A di nhap cho bén thir
ba vao bat ky thoi dlem nao, B ciling khong c6 thong bao hay phan hoi gi véi A
d6i v6i Thong bao s6 96 ngay 08/7/2020.

Ngay 15/7/2020, A c6 Vian ban s6 101/CV-BHNL thong bao cho B biét A
s& ban hang hoa 1a 500.000 kg ngd hat Nam M¥ theo hop dong cho bén thtr ba
dé giam thiéu thiét hai va yéu cau B gip A dé thuong luong, giai quyét tranh
chap trong ngay 17/7/2020.

‘ Can ct theo cac théa thuin ctia hai bén tai khoan 2.2, 2.4 Diéu 2 cua hop
dong thi A da thyc hi¢n dung theo nhirng thda thuan ctuia hop dong vé viéc thong



bao thoi gian, ké hoach giao hang ctia A cho B.

Khi nhan va biét A di thong bao vé thoi han gian hang cu thé, cac bién
phap giam thiéu thiét hai ciia A, B chi thong tin 13 1ui thoi gian giao hang lai chtr
khong co6 bién phap khiéu nai hay thuong luong truc tiép voi A vé thoi gian
nhan hang cu thé.

Khi A tiép tuc thong bao cho B biét A s& c6 quyén ban 500.000 kg ngd hat
Nam My ma A di nhap cho bén thir ba vao bat ky thoi diém nao dé giam thiéu
thiét hai, B cho rang A di don phwong huy bé hop déng nhung B khong co
thong bao hay phan hoi gi v6i A. Nhu vy, cin cr 10i trinh bay ciia B va céc
ching ctr do A cung cip thi c¢6 cin cir khiang dinh B di nhan va biét duoc cac
Thong bao sb 95, 96, 101 cia A nhu néu trén nhung B khong c6 phan hoi, khiéu
nai gi v6i cac thong béo nay cua A. B cho rang di dé nghi A lui thoi gian giao
hang lai nhung trong thoi gian tir ngay ky két hop dong cho dén hét thang
7/2020 1a hét thoi han thuc hién hop déng mua ban hang héa s6 14503/2020/A-
PG ngay 31/3/2020 cho dén khi A khdi kién tai Toa an, B ciing khong théng bao
cho A vé thoi gian nhan hang cu thé, mit khac B cling khong khiéu nai, thong
bao hay trao doi gi voi A vé viée tiép tuc thuc hién hop dong, chdm dit hay huy
b6 hop ddng ndy va cac bién phap giai quyét tranh chip nhu hai bén di thoa
thuan trong hop dong.

Thot gian giao lgét hop dong, thoi gian ban hang cua A cho bén thir ba dé
giam thiéu thiét hai déu la sau ngay 08/7/2020.

B cho ring chwa hét thoi han giao hang A da ban hang nhung can cr Hop
dong cua A v6i bén thir ba thi A ky hop dong ban cho Cong ty co phan thirc 3n
Hoa Ky la ngay 09/7/2020, thoi gian giao hang theo hop dong la tor 18/7/2020
dén 25/7/2020. Hoéa don ban hang cua hop dong nay thé hién cic ngay
18/7/2020, 20/7/2020, 28/7/2020, 04/8/2020.

Hop dong ciia A véi Cong ty TNHH Sirc khoe vang la ngay 11/7/2020, thoi
gian giao hang theo hop dong 1a tir 15/7/2020 dén 31/7/2020. Hoa don ban hang
ctia hop dong nay thé hién cac ngay 20/7/2020, 21/7/2020, 22/7/2020, 23/7/2020.

Can ct theo cac thoa thudn cta hai bén tai khoan 2.2, 2.4 Piéu 2 va khoan
5.2 Piéu 5 cta hop dong thi B di vi pham hop dong khi khong thuc hién dung
cac thoa thuan nay 1a nhan hang dung thoi gian, tién do theo thoa thuan. Hop
ddng cua cac bén 1a hop dong mua ban hang hoéa, B di vi pham co ban nghia vu
hop dé)ng la nhan hang, viéc vi pham céc bén da thda thuan la diéu kién dé hay
bo hop dong theo thoa thuan tai khoan 2.4 Pidu 2 ctia Hop ddng va quy dinh tai
khoan 4 Piéu 312 cta Luat thwong mai nén B cho rang A d3 don phuong chim
dirt hop ddng trai phap luat 1a khong c6 cin cr ma phai xac dinh B da don
phuong chim dit hop ddng trai phap luat.

Do B di vi pham hop ddng, khong nhan hang nén A da thyc hién viéc ban
16 hang 500.000 kg ngd hat Nam M§ cho bén thir ba dé giam thiéu thiét hai 1a
dung quy dinh tai Piéu 305 ctia Luét thuong mai.



S6 lwong hang hoa ban cta A cho bén thir ba 1a 465.340 kg ngd Nam My,
sd luong nay 1a sé luong hang giao thuc té va phu hop voi thoa thuan + 10% sb
luong nhu trong hop dong gitra A v6i B va A véi cac bén thir ba nén xac dinh sd
hang hoa A da thyc ban cho bén thir ba dé giam thiéu thiét hai 1a 465.340 kg chir
khong phai 500.000 kg.

Gia ban cho bén thir ba da c6 hoa don ban hang gitta A va bén thur ba, gia
tai thoi diém A ban dé han ché ton that cling phu hop véi gia cua hang hoa cung
loai trén thi truong nhu cac chimg cir cung cap cia A va B nén viée ban hang dé
giam thiéu thiét hai ctia A la phu hop. S tién A yéu cau B bdi thuong tinh theo
sd luong hang thuc t& A di ban cho bén tht ba dé giam thiéu thiét hai, can cur sO
luong hang hoa dd thuc ban, gia ca chénh léch thi A yéu cau 1a trén sb luong
hang thuc ban nay, cu thé:

Hop ddng cta A ban cho Cong ty ¢ phan thirc an Hoa Ky ngay 09/7/2020,
thoi gian giao hang theo hop dong 1a tir 18/7/2020 dén 25/7/2020, sb lugng hang
12 300.000 kg ngd hat Nam My. Hoa don ban hang cta hop dong nay thé hién
cac ngay 18/7/2020, 20/7/2020, 28/7/2020, 04/8/2020 v&i sb luong hang thyc
ban la 270.000 kg, gia la 4.820 dong/kg = 270.000 kg x 4.820 dong/kg =
1.301.400.000 dong, theo gia ban cho B 1a 270.000 kg x 5.550 dong/kg =
1.498.500.000 dong. S6 luong nay A di bi giam vé gia 1a 1.498.500.000 dong -
1.301.400.000 dong = 197.100.000 ddng.

Hop ddng ctia A v6i Cong ty TNHH Strc khoe vang 1a ngay 11/7/2020, thoi
gian giao hang theo hop dong 1a tir 15/7/2020 dén 31/7/2020, s6 luong hang 13
200.000 kg ngd hat Nam My. Hoa don ban hang cua hop déng nay thé hién cac
ngay 20/7/2020, 21/7/2020, 22/7/2020, 23/7/2020 v&i s6 lwong hang thuc ban 1a
195.340 kg, gia 1a 4.700 dong/kg = 195.340 kg x 4.700 dong/kg = 918.098.000
dong, theo gia ban cho B 1a 195.340 kg x 5.550 ddong/kg = 1.084.137.000 dong.
S6 lwong nay A di bi giam vé gia 1a 1.084.137.000 déng — 918.098.000 dong =
166.039.000 dong.

Téng s6 hang thuc ban, gia khi A ban cho cic bén thir ba bi giam so véi gia
ban cho B theo hop ddng 1a 197.100.000 dong + 166.039.000 dong =
363.139.000 dong. A yéu cau B bdi thuong 1a 362.000.000 dong 1a dung véi sb
hang hoa thyc té da ban dé giam thiéu thiét hai.

Can ctr theo cac thoa thuan cua hai bén tai khoan 2.2, 2.4 Piéu 2 va khoan
5.2 Piéu 5 cta hop dong thi B di vi pham hop dong khi khong thuc hién dung
cac thoa thuan nay 1a nhan hang dung thoi gian, tién do theo thoa thuan. Hop
d6ng cua cac bén 1a hop dong mua ban hang héa, B di vi pham co ban nghia vu
hop dong 1a nhan hang, viéc vi pham cac bén di thoa thuan la diéu kién dé hay
bd hop déng theo thoa thuén tai khoan 2.4 Piéu 2 cua Hop dong va quy dinh tai
khoan 4 Piéu 312 cta Luét thuong mai, do vay cin ct cc thoa thuén cua hop
déng xac dinh B di don phuong vi pham hop ddng. Vi vay cac yéu cau vé boi
thudng cua A d6i v6i B vé khoan loi 18 ra A duoc hudng va yéu cau phat 08%
téng gia tri hop ddng 1a c6 cin ctr chap nhan. Can c cac didu khoan hai bén da
thoa thuan trong hop dong, quy dinh tai khoan 1, 2, 4 Piéu 312, 314 cua Luat
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thuong mai, mat khac, ca A va B déu yéu cau hay bo hop d?)ng nén Hoi dong
xét xir chap nhén yéu céu cua A va B: Huy bo toan bd hop dong mua ban hang
hoa s6 14503/2020/A-PG ngay 31/3/2020 gitra A va B.

* Pi voi yéu cau phan t va khang cao cta bi don:

Theo Piéu 3 cta hop d6ng hai bén thoa thuan néu bén nhan hang khong
nhan hang thi s& mét tién dit coc. Tuy nhién du xac dinh 101 la cua bi don trong
viéc khong nhén hang nhung phia nguyén don khong yéu cau sd tién dat coc nay
ma chi yéu cau dbi trix 50 tién nay vao tién bi don phai b01 _thuong cho nguyén

don nén chap nhan yéu cau cua bi don nhung s& ddi trir sb tién ndy vao so tién bi
don phai bdi thuong cho nguyén don.

Vi vy cin ctr theo khoan 2.2, 2.4 Piéu 2 va khoan 5.2 Piéu 5 cta hop
dong, cac quy dinh tai cac Piéu 292, 297, 299, 300, 301, 302, 303, 304, 305,
307,312, 314, 315, 318 va 319 cua Luat thuong mai; Piéu 357, 468 cua B) luat
dan sy nam 2015. Ho1 dong xét xir thiy can chap nhan yéu cau cia nguyén don
va yéu cau phan t6 cua bi don trong viéc yéu cau hity bo toan bd hop dong mua
ban hang hoa s6 14503/2020/A-PG ngay 31/3/2020 gitta A va B.

Tuy nhién: Do B d& vi pham hgp dong, khong nhan hang nén A da thuc
hién viéc ban 16 hang 500.000 kg ngd hat Nam M¥ cho bén thir ba dé giam thiéu
thiét hai la ding quy dinh tai Diéu 305 cua Luat thurong mai. Mat khac, gia ban
cho bén thtr ba da c6 hoa don ban hang giira A va bén thir ba, gia tai thoi diém A
ban dé han ché t6n that ciing phu hop véi gia ciia hang héa cung loai trén thi
truong nhu d3 phan tich & trén. Tai phién toa phuc thim B khong yéu cau dinh
gia lai dé xac dinh gia ngd ma A d ban cho bén thir ba nén c6 cin ct xac dinh
A da ban ngd cho bén th ba 1a dung gia thi trudng tai thoi diém thang 7/2020.

Tda an cip so thim xac dinh B phai tra cho A céc khoan tién gdm: Khoan
loi tryc tiép I& ra A dugc huong la 362.000.000 dong, phat vi pham hop dong
theo Diéu 5 ctia hop dong véi gia tri 8% tong gia tri hop dong la: 2.775.000.000
dong x8% = 222.000.000 déng. Tong sb tlen B phai bdi thuong cho A la:
584.000.000 ddng chan A phai tra cho B sO tién dat coc 1a 145.000.000 dong
nhung s& ddi trir vao s tién B phai boi thuong cho A. Sau khi ddi trir, B con
phai bdi thuong cho A s tién 1a: 439.000.000 dong chin 1 ding quy dinh cia
phap luat.

Tu nhimg phan tich néu trén, xet thidy: Khong c6 cin cirqdé chap nhan
khang cao cua bi don, Cong ty B. Can gilt nguyén ban &n so tham cua Toa an
nhan dan huyén Phu Cur, tinh Hung Yén.

, Quan diém cua dai dién Vién kiém sat nhan dan tinh Hung Yén c¢6 can ca
chap nhan.

[3] Cac quyét dinh khac cua ban an so tham khong c6 khéng cdo, khong bi
khéng nghi nén Hdi1 dong xét xtir khong xem xét.

[4] V& an phi: Do khang cdo cia Cong ty B khong duoc chap nhan nén
Cong ty B phai chiu an phi kinh doanh thuong mai phac tham theo quy dinh cua
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phap luat.

Vi cac le trén,

Cin cir khoan 1 Piéu 308 B¢ ludt TS tung dan sur 2015. Nghi quyét
326/2016/UBTVQH14 ngay 30/12/2016 cia UBTVQH vé 4n phi, 1& phi Toa an.

QUYET PINH:

Khong chap nhan khang céo cia Cong ty trach nhiém hiru han thire an chan
nudi B. Gilt nguyén ban an Kinh doanh thuong mai so tham s6 07/2021/KDTM-
ST ngay 21 thang 10 nam 2021 cta Toa an nhan dan huyén Phu Ctr, tinh Hung
Yén.

Ap dung quy dinh tai cac didu 292, 297, 299, 300, 301, 302, 303, 304, 305,
307,312, 314, 315, 318 va 319 cua Luat thuong mai; Diéu 357, 468 ciia Bo luat
dan sy nam 2015; Piéu 29 Nghi quyét 0 326/2016/NQ-UBTVQHI4 cua Uy
ban Thuong vu Qudc hdi vé muc thu, mién, giam, thu, ndp, quan 1y va sir dung
an phi va I¢ phi Toa an.

Xu:
1. Chap nhan yéu cau khoi kién cua Cong ty c¢d phan A d6i voi Cong ty
trach nhiém hiru han thirc an chan nuoi B.

Chép nhan yéu cau phan td doi lai so tién dit coc cua Cong ty trach nhiém
hiru han thirc an chan nuo6i B d6i voi Cong ty cd phan A.

Huy b6 toan b hop dong mua ban hang hoa s 14503/2020/A-PG ngay
31/3/2020 gitta Cong ty c¢6 phan A doi voi Cong ty trach nhi€ém hitu han thic an
chan nuo1 B.

‘Bugc Cong ty trach nhiém hiru han thirc dn chan nudi B phai tra cho Cong
ty cd phan A s tién loi truc tlep 1a 362.000.000 dong, tién phat vi pham hop
dong 1a 222.000.000 ddéng. Toéng sd tién Cong ty trach nhiém hitu han thirc dn
chan nudi B phai tra cho Cong ty c6 phan A 1a 584.000.000 dong.

Bugc Cong ty ¢ phan A phai tra cho Cong ty trach nhiém hiru han thirc an
chin nudi B s tién dit coc 1a 145.000.000 dong nhung s& ddi trir vao so tién
Cong ty trach nhiém hitu han thirc an chin nudi B phai tra cho Céng ty ¢ phan
A.

2. Bugc Cong ty trach nhiém hiru han thirc an chan nuéi B con phai tra cho
Cong ty c6 phan A s6 tién la: 439.000.000 dong (Bon tram ba muoi chin triéu
dong).

Ké tir ngay c6 don yéu cau thi hanh an cta nguoi dugce thi hanh an cho dén
khi thi hanh an xong, bén phai thi hanh an con phai chiu khoan tién lai cua so
tién con phai thi hanh an theo muc 1ai suat quy dinh tai Biéu 357, Di€u 468 cua
B0 luat dan sy nam 2015, trir trudng hop phap luat c6 quy dinh khac.

3. Vé an phi: Cong ty trach nhiém hiru han thirc an chan nuéi B phai chiu
2.000.000 dong (hai triéu dong) an phi phtic tham, dugc doi trir s6 tién tam tng
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an phi Cong ty B da nop tai bién lai thu sd: 0006038 ngay 20 thang 12 nim 2021
cua Chi cuc thi hanh an dan sy huyén Phu Cur, tinh Hung Yén.

4. Cac quyét dinh khac cua ban an so tham khong c6 khang cao, khang nghi
da c6 hi€u lyc thi hanh ké tir ngay hét thoi han khang cao, khang nghi.

Ban an phuc tham c6 hiéu luc phap luat ké tir ngay tuyén an.

TM. HOI PONG XET XU

Noi nhén: , THAM PHAN - CHU TQA PHIEN TOA
- VuKTGD I - TAND t6i cao;

- Vién kiém sat nhan dan tinh Hung Yén;
- TAND huyén Phu Cur;

- Chi cuc THADS huyén Phu Crr;

- Céc duong su (dé thi hanh);

- Luu HSVA, Luu VP; Toa Hanh chinh. Nguyén Tu An Hung
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